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When a taxpayer is audited by the Multistate Tax
Commission,1 the commission characterizes the au-
dit as being conducted by an ‘‘operating arm’’2 of the
states. The auditors — employees of the commission
— perform the audits as if they were part of a state’s
own audit staff.3 The commission ostensibly has
been granted this audit authority by state members
of the Multistate Tax Compact that enacted the
compact into state law. Indeed, these states, by
enacting the compact, have given the commission
the power to perform acts typically reserved for a
sovereign government, such as the right to issue
subpoenas to taxpayers that it audits.4 But what if
the compact, which bestows this special designation,
is not really a compact? What authority does the
commission wield then? What is the commission if it
operates under an agreement that is not an inter-
state compact?

In this installment of A Pinch of SALT, we exam-
ine the compact as it relates to current state tax law
and the potential implications for how the commis-
sion conducts its activities, with particular empha-
sis on its audit program. The first section of this
article provides an overview of the compact and the
commission, as well as how they are characterized.
Next it examines areas of interstate compact law
that might shed light on the status of the compact
and the commission. The final section uses inter-
state compact law to analyze the commission’s ac-
tivities and considers whether the commission’s au-
thority should be limited given that many states
have unilaterally enacted laws that directly conflict
with the compact.

Overview

The compact was drafted as a model law in 1966
and became effective on August 6, 1967, when it was
enacted by seven states.5 The formation of the
compact was a response to the Willis commission
and the later congressional legislation stemming in
part from the U.S. Supreme Court’s decision in
Northwestern States Portland Cement Co. v. Minne-
sota.6 In Northwestern States, the U.S. Supreme
Court held that a multistate corporation’s net in-
come was subject to state taxation as a result of the
presence of a few employees soliciting sales in Min-
nesota.7 The outcry from multistate businesses was
immediate and loud, voicing serious concerns about
their ability to comply with myriad corporate income
tax provisions that the various states imposed. The
congressional response included enactment of Public
Law 86-272, which was responsible for the forma-
tion of the Willis commission. The result of the Willis
commission was proposed federal legislation aimed
at establishing a uniform state income tax base and
a uniform apportionment formula.8 Fearing federal

1‘‘Nobody expects the Spanish Inquisition!’’ Monty Python’s
Flying Circus, series 2, episode 2.

2‘‘About the MTC Audit Program,’’ available at http://www.
mtc.gov/Audit.aspx?id=578.

3Id.
4Multistate Tax Compact, Art. VIII.4 (‘‘The commission

may apply to any court having power to issue [a[ compulsory
process for orders in aid of its powers and responsibilities
pursuant to this Article, and any and all such courts shall
have jurisdiction to issue such orders. Failure of any person to
obey any such order shall be punishable as contempt of the
issuing court. If the party or subject matter on account of
which the commission seeks an order is within the jurisdic-
tion of the court to which application is made, such applica-
tion may be to a court in the State or subdivision on behalf of
which the audit is being made or a court in the State in which
the object of the order being sought is situated’’).

5Multistate Tax Commission Organizational Sourcebook,
Feb. 2011, at 4.

6358 U.S. 450 (1959).
7Id. at 495.
8United States Steel Corp. v. Multistate Tax Commission,

434 U.S. 452, 455-456 (1978); Brief of the Multistate Tax
Commission as amicus curiae in support of defendant and

(Footnote continued on next page.)
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preemption of state tax authority, several state
organizations, including a special committee of the
Council of State Governments, tax administrators,
attorneys general, and state legislators, created the
compact to show Congress that the states could
address without federal intervention the corporate
income tax complexity resulting from nonuniform-
ity. It worked; the federal government never adopted
the Willis commission recommendations.

What authority does the
commission wield if it operates
under an agreement that is not an
interstate compact?

The commission is the administrative agency
created by the compact.9 Each compact member
state provides a representative who is a member of
the commission.10 The compact empowers the com-
mission to study state and local tax systems, develop
and recommend proposals to increase uniformity
and compatibility between the states, compile and
publish information relevant to the implementation
of the compact, and take all actions ‘‘necessary and
incidental’’ to the implementation of the compact,
including adopting regulations to effectuate it.11

Those activities are facilitated by the commission’s
Executive Committee and by the various committees
that the commission has established.12

From the beginning, the commission had differ-
ent levels of state membership. Originally, states
that enacted the compact were referred to as mem-
ber states, and states that participated in the com-
mission but had not enacted the compact were
referred to as associate members.13

A foundational component of the compact is its
inclusion of the Uniform Division of Income for Tax
Purposes Act, which provides for consistent alloca-
tion and apportionment of multistate income among
the states.14 The stated purposes of the compact are:

• to facilitate proper determination of state and
local tax liability of multistate taxpayers, in-

cluding the equitable apportionment of tax
bases and settlement of apportionment dis-
putes;

• to promote uniformity of tax systems;
• to facilitate taxpayer convenience and compli-

ance in the filing of tax returns; and
• to avoid duplicative taxation.15

The commission viewed the inclusion of UDITPA
in the compact as providing flexibility to states and
taxpayers because states could still enact their own
allocation and apportionment rules, but taxpayers
had the option of following the state-specific rules or
using UDITPA.16

The audit provision is the only
clearly optional section of the
compact.

Further, as stated at the beginning of this article,
the commission is empowered to conduct multistate
audits on behalf of its member states. The audit
provision is the only clearly optional section of the
compact.17 States adopting the compact were not
required to adopt the audit provision in order to be
member states. Today the commission audit staff
performs multistate audits at the direction of states
that participate in the commission’s Joint Audit
Program.18 The participating states include both
compact member states that have adopted the com-
pact audit provision and other states that have by
statute or contract authorized the commission to

respondent, Gillette Co. & Subs. v. Calif. Franchise Tax Bd.,
Case No. A130803 (Cal. Ct. of App., First Dist. Nov. 14, 2011)
(hereinafter MTC amicus brief), at pp. 4-5. (For the brief, see
State Tax Notes, Nov. 28, 2011, p. 619, Doc 2011-24012, or
2011 STT 221-7.)

9Multistate Tax Compact, supra note 4, at Art. VI.1.
10Id.
11Id. at Art. VI.3.
12Id. at Art. VI.1 and Art. IV.2.
13Section 13 of the MTC bylaws provided for associate

members if (1) a state’s adoption of the compact was contin-
gent on some activity not yet accomplished; or (2) a state
through its governor or through a statutorily established
state agency requested associate membership.

14See Multistate Tax Compact, supra note 4, at Art. IV.

15Id. at Art. I.
16Third annual report of the Multistate Tax Commission

for the fiscal year beginning July 1, 1969 and ending June 30,
1970, ‘‘The Multistate Tax Commission Looks Back — And
Ahead,’’ p. 3. (‘‘The Multistate Tax Compact makes UDITPA
available to each taxpayer on an optional basis, thereby
preserving for him the substantial advantages with which
lack of uniformity provides him in some states. Thus a
corporation which is selling into a state in which it has little
property or payroll will want to insist upon the use of the
three-factor formula (sales, property and payroll) which is
included in UDITPA because that will substantially reduce
his tax liability to that state below what it would be if a single
sales factor formula were applied to him; on the other hand,
he will look with favor upon the application of the single sales
factor formula to him by a state from which he is selling into
other states, since that will reduce his tax liability to that
state. The Multistate Tax Compact thus preserves the right of
the states to make such alternative formulas available to
taxpayers even though it makes uniformity available to
taxpayers where and when desired.’’)

17Multistate Tax Compact, supra note 4, at Art. VIII.1
(‘‘Any party State or subdivision thereof desiring to make or
participate in an audit of any accounts, books, papers, records
or other documents may request the commission to perform
the audit on its behalf ’’).

18Multistate Tax Commission Organizational Sourcebook,
supra note 5, at 14.
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conduct audits on their behalf. States participating
in the Joint Audit Program pay a fee to the commis-
sion that is in addition to the fees related to their
compact member status.19 This arrangement some-
what resembles a typical third-party vendor audit
arrangement.

Characterizing the Commission

The commission characterizes itself as a ‘‘state
government agency’’ that ‘‘works to achieve the goals
of preserving federalism and tax fairness.’’20 Pre-
sumably, this status comes from the fact that its 20
member states have enacted the compact, which
provides for the establishment of the commission.
Somewhat contradictory to this presumption is the
commission’s statement that the compact is ‘‘not
truly a compact in that the actions taken under its
authority have only an advisory and/or recommen-
datory effect on its member states.’’21 As authority
for this proposition, the commission relies on lan-
guage in the U.S. Supreme Court decision in United
States Corp. v. Multistate Tax Commission, which
held that the compact:

Does not purport to authorize the member
States to exercise any powers they could not
exercise in its absence. Nor is there any delega-
tion of sovereign power to the commission; each
State retains complete freedom to adopt or
reject the rules and regulations of the commis-
sion.22

However, the commission’s reliance on this state-
ment takes its meaning out of context. The holding
in U.S. Steel specifically addresses whether member
states are bound by actions of the commission. The
statement does not address whether the compact’s
member states are bound by its terms. In other
words, there is a distinction between states’ adher-
ence to commission rules and regulations and their
adherence to the compact’s terms.

The distinction between state adoption of the
commission’s uniformity proposals and state adher-
ence to the language of the compact is important.
Over half of the compact member states have
changed their laws and no longer conform with the
compact.23 The compact has 20 members,24 but only

seven of them continue to use two of the cornerstone
provisions of the compact: the equally weighted
three-factor apportionment formula and the use of
costs of performance for sourcing sales of other than
tangible personal property.25 The significance of the
level of this nonconformity — 65 percent — cannot
be understated. Yet the commission continues to
operate as though all 20 states remain full members
of the compact despite the fact many members have
changed their laws so drastically as to make ques-
tionable their status as members of an agreement
that was entered into for the principal purpose of
promoting the uniformity of multistate tax admin-
istration.

There is a distinction between
states’ adherence to commission
rules and regulations and their
adherence to the compact’s terms.

The failure to abide by its terms calls into ques-
tion whether the compact is truly a compact. Ironi-
cally, the commission has recently characterized
that unilateral rejection of the compact as being
consistent with the compact’s intended purpose of
uniformity.26

California Litigation

The outcome of litigation in California will no
doubt provide further commentary on the nature of
the compact and the commission and their role in
multistate taxation. The California Court of Appeals
in Gillette Co. & Subs. v. Calif. Franchise Tax Bd.27

is considering whether corporate taxpayers may
elect to apportion their business income using a
three-factor apportionment formula, as provided by

19Id.
20Id. at 4, 6.
21Introduction to the Multistate Tax Compact Suggested

State Legislation and Enabling Act, available at http://www.
mtc.gov/uploadedFiles/Multistate_Tax_commission/About_M
TC/MTC_ compact/COMPACT(1).pdf.

22U.S. Steel, supra note 8, at 472; see also the Multistate
Tax Compact, Art. VII.3.

23See MTC amicus brief, supra note 8, at 6-7.
24Information regarding states’ membership status with

the MTC is available at http://www.mtc.gov/AboutStateMap
.aspx.

25MTC amicus brief at 6-7. States have enacted laws
conflicting with the compact by either establishing a stand-
alone provision that precludes the use of the compact’s Article
III election or by amending its enacted version of the compact.
See Ala. Code section 40-27-1 (amending Alabama’s adoption
of the compact by changing the sourcing rules regarding
sales, other than sales of tangible personal property (Art. IV.
17), from the compact’s cost of performance method to a
market-based method. This change was made not by adding a
separate provision in the Alabama Code, but by amending
Alabama’s codification of the compact; Colo. Rev. Stat. section
24-60-1308 (mandating the use of the single-sales-factor
apportionment formula effective for tax years beginning on or
after Jan. 1, 2009; Idaho Code Ann. section 63-3027(i); see also
Idaho Admin. Code r. 35.01.01.310.01(b) (mandating use of a
three-factor formula with a double-weighted sales factor,
despite the MTC compact election in Idaho Code section
63-3701).

26See MTC amicus brief at 1 and 8.
27Case No. A130803, Cal. Ct. of Appeals, First District.
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Article III of the compact.28 The Franchise Tax
Board’s position is that the compact’s election
(which is codified in California law) is unavailable
because it is essentially preempted by other Califor-
nia law that requires most taxpayers to use a
four-factor formula (that includes a double-weighted
sales factor).29 If the court upholds the FTB’s posi-
tion, a question arises regarding California’s status
as a compact member and thus the commission’s
authority to act as an intergovernmental agency on
behalf of California.

The commission, however, argues that the com-
pact’s terms are flexible in that they allow member
states to unilaterally enact laws that directly con-
flict with the compact.30 In its recently submitted
amicus curiae brief in Gillette,31 the commission
states that ‘‘the compact’s own terms suggest that its
members are accorded the flexibility to vary —
directly or indirectly — from compact provisions.’’32

The brief further declares that ‘‘this result is consis-
tent with the stated purposes of the compact, among
them promoting uniformity and preserving state
sovereignty, including uniformity and sovereignty
with respect to state policy choices such as factor
weighting and elections.’’33

It is worth noting that although the preservation
of state sovereignty was a reason for drafting the
compact, it is not a stated purpose of the compact.34

Further, although the commission’s flexibility argu-
ment would allow the commission and its uniformity
projects to remain intact, one could easily question
the logic of how allowing nonuniformity promotes
uniformity.

One could easily question the
logic of how allowing
nonuniformity promotes
uniformity.

The commission takes the position that ‘‘enact-
ment [of the compact], by itself, is not expected to
achieve uniformity. . . . Rather, enactment is in-
tended to create the forum . . . to advance the
growth and enlargement of uniformity.’’ Again, this
seems counterintuitive, as having a multistate com-

pact that states adhere to would be the most direct
method of promoting uniformity. If the commission’s
position accurately describes the reason for the
compact, why include the UDITPA provision at all?

Interstate Compact Law
An interstate compact is a unique legal entity

that simultaneously imposes both statutory and
contractual obligations on a state.35 Further, inter-
state compacts ‘‘tending to increase political power
in the States’’ require congressional approval,36 with
that consent transforming from a compact among
states ‘‘into federal law under the compact
Clause.’’37 A state generally adopts a compact legis-
latively — by enacting a statute that effectuates
conformity with, and membership in, the compact.
In adopting the terms of a compact, the state cedes a
defined portion of its sovereignty to the compact.38

Once a state legislature has adopted a compact, the
terms of that compact are binding on both the
legislature that adopted it and on all future legisla-
tures.39

Compacts do not ensure uniform state laws —
they are subject to varying interpretations by state
courts, even regarding the very existence of a bind-
ing compact. For example, in In re Adoption No.
10087 in Circuit Court, a Maryland court held that
the Interstate Compact on the Placement of Chil-
dren was essentially a uniform law as opposed to an
enforceable contract, despite other court decisions40

that held that the agreement constituted an inter-
state compact.41

Difficulties arise when compact members unilat-
erally enact laws that conflict with a compact. Those
laws may be inoperative depending on the nature of
the amendment. A state compact member may uni-
laterally amend its statutes incorporating the com-
pact or pass laws related to the compact provided
that the state’s actions are approbative rather than
reprobative of the compact.42 An approbative
amendment enhances the state’s ability to perform

28Respondent’s brief, Gillette Co. & Subs. v. Calif. Fran-
chise Tax Bd., Case No. A130803 (Cal. Ct. of App., First Dist.,
Aug. 8, 2011) (hereinafter FTB brief), at 2. California adopted
a double-weighted sales factor apportionment formula in
1993. Id.

29Id. at 6.
30MTC amicus brief, supra note 8, at 13.
31Case No. A130803, Cal. Ct. of Appeals, First District.
32MTC amicus brief, supra note 8, at 8.
33Id.
34See Multistate Tax Compact, supra note 4, Art. I.

35See C.T. Hellmuth v. Washington Metro. Area. Trans.,
414 F.Supp. 408, 411 (D. Md. 1976) (‘‘a compact constitutes
not only a law, but a contract’’).

36U.S. Steel, supra footnote 7, at 471-472 (quoting New
Hampshire v. Maine, 426 U.S. 363, 369 (1976)).

37Cuyler v. Adams, 449 U.S. 433 (1981).
38See KMOV TV v. Bi-State Development Agency of the

Missouri-Illinois Metropolitan District, 625 F. Supp.2d 808,
811 (E.D. Mo. 2008).

39See Hellmuth, 414 F.Supp., at 411 (‘‘the compact . . . is
superior to both prior and subsequent law’’).

40See e.g. Matter of Adoption of T.M.M., 186 Mont. 460
(Mont. 1980).

41597 A.2d 456 (Md. 1991).
42See Kansas City Area Transp. Auth. v. Missouri, 640 F.2d

173, 174 (8th Cir. 1981); Hub v. Bi-State Dev. Agency of the
Illinois-Missouri Metropolitan District, 938 N.E.2d 483, 494
(Ill. 2010).
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its obligations under the terms of the compact,43

whereas an amendment that is reprobative of a
compact conflicts with the terms of the compact.44

To the extent that a law is reprobative of a
compact term, the law is a nullity. The compact
supersedes the state’s law because the terms of a
compact are binding on future legislatures.45 Fur-
ther, ‘‘a compact constitutes not only law, but a
contract which may not be amended, modified, or
otherwise altered without the consent of all parties.
It, therefore, appears settled that one party may not
enact legislation which would impose burdens upon
the compact absent the concurrence of the other
signatories.’’46 Indeed, the Constitution’s contract
clause prohibits states from passing laws ‘‘impairing
the Obligations of Contracts’’ 47 and has been applied
by courts in state compact law litigation.48

Regarding compacts that form an administrative
agency, such as the commission, questions arise
about that agency’s authority. A compact by its
nature ‘‘shifts a part of the state’s authority to
another state, or to the agency the several states
jointly create to run the compact.’’49 However, the

contractual nature of a compact allows some flexibil-
ity with the amount of authority that is given to the
agency.

As discussed above, the commission’s uniformity
projects have only an advisory or recommendatory
effect, as member states are free to reject or adopt
the rules and regulations adopted by the commis-
sion.50 But the advisory nature of commission
projects is distinct from the binding nature of the
compact provisions.

Status of the Compact and Commission
Applying the interstate compact law discussed

above to the commission renders numerous reproba-
tive state legislative tax statutes invalid.51 The
questionable status of the compact, and thus the
commission, under interstate compact law should
cause the commission to reconsider how it conducts
some of its business.

The questionable status of the
compact, and thus the
commission, under interstate
compact law should cause the
commission to reconsider how it
conducts some of its business.

It is true that the compact was intended to
preserve state sovereignty in the area of multistate
tax. Unfortunately, the creation of a compact that
establishes an administrative agency typically
brings with it a delegation of authority to that
agency. The commission would like its authority to
be that of a government agency in some respects but
not in others. Again, the commission’s uniformity
projects (which often take the form of model statutes
or regulations) are only proposals for member states
to consider, but the commission conducts its audits
under the guise of being an arm of the states.

Thus, the apparent inconsistency of the commis-
sion’s activities as both binding and non-binding
creates a conundrum. As noted above, the commis-
sion attempts to resolve this inconsistency by its
interpretation of U.S. Steel.52 Also as noted above,
the commission’s interpretation is misplaced — the
U.S. Steel Court did not hold that member states are
free to ignore the provisions of the compact itself.53

A potential consequence of a member state enact-
ing a statute that is inconsistent with the compact is
the member state’s expulsion. Unilateral enactment

43Crytzer v. Pennsylvania, 770 A.2d 820, 824 (Pa. Commw.
Ct. 2001). In Crytzer v. Pennsylvania, the Pennsylvania
Commonwealth Court upheld Pennsylvania’s unilateral
amendment of a multistate compact harmonizing member
states’ motor vehicle laws. 770 A.2d 820, 824 (Pa. Commw. Ct.
2001). The compact provided for reciprocal enforcement of
member states’ laws regarding suspension, revocation, and
limitation of offenders’ driver’s licenses. Id. at 822-823. Penn-
sylvania unilaterally amended the compact to allow enforce-
ment of out-of-state convictions under other compact mem-
bers’ statutes that had lower culpability requirements than
Pennsylvania’s statutes. Id. at 823. The court upheld the
amendment because it enhanced Pennsylvania’s ability to
enforce the terms of the compact. Id. at 824.

44See KMOV TV, 625 F. Supp.2d at 811. In KMOV TV, the
U.S. District Court for the Eastern District of Missouri
granted a motion to dismiss the plaintiff’s suit to require a
compact between Missouri and Illinois to share information
about its employees’ job performance under a Missouri free-
dom of information law. 625 F. Supp. 2d at 814. The court
dismissed the claim because the freedom of information law
conflicted with the dictates of the compact, which explicitly
addressed performance of the plaintiff’s employees. Id. In
reaching its decision, the court explained that Illinois had
never approved Missouri’s freedom of information law. Id.
Therefore, the freedom of information law was unenforceable
against the compact because it was reprobative of the com-
pact. Id.

45Hellmuth, 414 F.Supp. at 411.
46Id. at 408.
47See U.S. Const. Art. I, section 10, cl. 1.
48State ex rel. Dyer v. Sims, 341 U.S. 22 (1951); Aveline v.

Pennsylvania Bd. of Probation and Parole, 729 A.2d 1254,
1257 n. 10 (Pa.Cmwlth.1999).

49Hess v. Port. Auth. Trans-Hudson Corp., 513 U.S. 30, 42
(1994) (emphasis added).

50U.S. Steel, 434 U.S., at 473; Multistate Tax Commission
Organizational Sourcebook, supra note 5, at 5.

51See examples in note 20.
52MTC amicus brief at 13, 15-16.
53U.S. Steel, supra note 8, at 473-475.
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violates the provisions of the compact and may be
characterized as an act of withdrawal from the
compact under Article X. The member state and
commission may argue that expulsion violates the
goal of uniformity. However, this circular defense
frustrates the purpose of the compact. Further, the
commission provides different levels of membership,
and although other types of members do not vote on
commission activities, they can still participate in
uniformity projects.

A state’s infirm status as a member state of the
commission calls into question whether that state
can (or should) participate in the commission’s ac-
tivities, and if so, to what extent. The troubling
aspect of having states that don’t adhere to the
compact still taking part in all of the compact-
authorized commission activities is that those states
continue to treat the commission as a valid govern-
mental agency. As a result of having adopted the
entire compact, many ‘‘member’’ states use the com-
mission’s audit program to compel taxpayers to
disclose taxpayer information to the commission.
The legislative adoption of the entire compact and
the resulting authorization for participation in the
commission’s Joint Audit Program in most states
took place decades ago but the compact is now
applied to an entity that today arguably resembles a
third-party vendor rather than a government body.
Simply receiving the required dues from ‘‘member’’
states should not grant the commission powers
similar to those of a state’s department of revenue.

An example of those powers is the power the
commission has, under the audit provision of the
compact, to directly apply to a court for a subpoena
rather than rely on individual state revenue agen-
cies.54 That power includes the ability to bring suit
for noncompliance with the subpoena. Before con-
flicting law was enacted, it was a state’s adoption of
the compact, the organizing document creating the
commission, that legitimized the commission’s au-
thority to act as an intergovernmental entity. With-
out the compact being valid law in a state, there
seems to be no legal agreement that bestows on the

commission the authority to perform acts that an
individual state would otherwise need to perform on
behalf of the commission.

Although it is true that even a state that is not a
member state can participate in the audit program,
this requires additional steps that the compact
states have not taken. States that are not so-called
members of the compact and that use the commis-
sion’s audit services typically enter into contracts
with the commission for its services.55 In other
words, the nonmember states treat the commission
like any other government vendor or contractor.
Further, state legislatures typically pass legislation
that allows the tax administrator to enter into those
contracts.56 The contracts usually require the com-
mission to adhere to the state’s return confidential-
ity provisions — which typically specify how and
what taxpayer confidential information can be
shared with a third-party contractor.

The compact itself includes language providing
that the commission will consider all information
obtained during an audit as confidential, under the
laws of the states for which an audit is being
performed.57 However, member states that have
unilaterally changed their laws to conflict with the
compact, and thus arguably have withdrawn from
the compact, would have no agreement in place with
the commission for the provision of its audit serv-
ices.

Conclusion
The membership of the compact and the role of

the commission are at a crossroads. The commis-
sion’s problem of reconciling its raison d’être, its
actual practice, and the law are reminiscent of its
early days. Many interstate taxpayers continue to be
frustrated with how the commission conducts its
multistate audit program. In U.S. Steel, the commis-
sion survived one challenge to its legitimacy and its
powers to audit taxpayers. Since then, states have
significantly diverted from adherence to the lan-
guage, spirit, and intent of the compact. Rather than
waiting for taxpayers to repeat U.S. Steel-type chal-
lenges, which this time around would be based on
state laws, the commission should engage in discus-
sions with stakeholders and clarify these important
issues.

What should the commission clarify? Here are a
few initial suggestions: Is the commission an inter-
governmental organization — meaning that its
member states are bound by the compact terms?

54It is not known how many subpoenas the commission has
issued directly. In the early days of its Joint Audit Program,
individual member state commissioners issued the subpoe-
nas. However, on June 12, 1975, the commission issued the
first subpoenas in its history. They were issued to 12 corpo-
rate taxpayers that had refused to submit to joint audits
assigned to the commission by the member states. The
subpoenaed corporations refused to comply with the subpoe-
nas, and on July 23, 1975, the commission filed to enforce
them. At least one taxpayer subject to the enforcement action
sought removal of the suit to federal court. However, commis-
sion auditors use the threat of a subpoena when dealing with
taxpayers.

55See, e.g., contract between the Tennessee Department of
Revenue and the Multistate Tax Commission.

56See, e.g., Tenn. Code Ann. section 67-1-102(b)(10); Wis.
Stat. section 73.03(28d).

57Multistate Tax Compact, Art. VIII, 5.
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How does it differ from the Federation of Tax Ad-
ministrators or the National Conference of State
Legislatures?58 If the compact is not a true compact,
is the commission a loose collection of states that
gather to discuss uniformity and state tax adminis-
tration issues? If it is a loose collection, what does
that mean for its audit program? Should the pro-
gram be subject to state contract competitive bid-
ding practices? Can the commission sign memoran-
dums of understanding with the IRS regarding

release of taxpayer information? And importantly,
what protections do taxpayers have from even the
accidental release of their confidential information
in the hands of the commission? Can the commission
be sued or does it enjoy state immunity? The com-
mission may be uncomfortable engaging in this
exercise. However, its, and the compact’s, ongoing
vitality and authority may be called into question
and could become the subject of litigation with
significant consequences. That could include litiga-
tion specifically challenging the commission’s ability
to conduct audits based merely on the adoption of
the compact — a compact with no teeth. ✰58At the commission’s Executive Committee meeting on

December 1, 2011, Dan Bucks, director of the Montana
Department of Revenue and former executive director of the
commission, gave an impassioned account of the special
status of the commission as a government body. He pro-
claimed that ‘‘the MTC is a governmental body established in
state law, and the voting members are delegated authority by
the state legislatures of the compact members to represent
the states at this commission.’’ He contrasted the commis-
sion’s status with the status of the NCSL by stating that the
NCSL has no delegated authority from any state and is not an
established governmental body under the laws of any state.
See ‘‘MTC Executive Committee Discusses NCSL Objections,
Continues Work on UDITPA,’’ State Tax Notes, Dec. 5, 2011, p.
647, Doc 2011-25097, or 2011 STT 232-1.

Stephen P. Kranz is a partner, Diann L. Smith is counsel,
and Michael L. Colavito is an associate with Sutherland
Asbill & Brennan LLP’s State and Local Tax Practice.

Sutherland’s SALT Practice is composed of more than 25
attorneys who focus on planning and controversy associated
with income, franchise, sales and use, and property tax
matters, as well as unclaimed property matters. Suther-
land’s SALT Practice also monitors and comments on state
legislative and political efforts.

A Pinch of SALT
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